ground  in  the other instance.     The  inspector considered both
violations to have been moderately  serious and to have been
associated with ordinary negligence.     His evaluations resulted
in proposed penalties  for each violation of $74 which respond-
ent has  agreed to pay in full   (Tr.   7) .     I find that the penal-
ties were properly proposed and respondent's agreement to pay
the penalties  in full  should be  approved.

The  final violation to be considered in Docket No. KENT
84-72   is  a violation of section  75.316 alleged in Citation No.
2337388 which was written pursuant  to the unwarrantable-failure
provisions of  section  104(d)(l)   of  the Act.    The Assessment
Office  waived application of the penalty formula described in
section  100.3 with respect to  the violation alleged in Citation
No.   2337388  and proposed a penalty of  $1,000 on the basis of
narrative  findings written pursuant to section 100.5.    At the
hearing,   counsel for the Secretary of Labor stated that he had
discussed with the  inspector who wrote Citation No.  2337388 the
conditions  surrounding his writing of the citation and the Sec-
retary' s   counsel  said that the citation incorrectly implies
that  the  cutting machine was not equipped with water sprays
when,   in   fact,   it was  so equipped.     The Secretary's counsel
also  stated that respondent's management was in the process of
advancing  the water line at the time^ the citation was written.
Additionally,   the Secretary's  counsel  stated that, while the
ventilation and dust control plan does specify that the cutting
machine has  to be equipped with  four water sprays,  the plan
does   not  specifically  state that the machine can be used only
if the waterline  is  connected to the machine.

The  Secretary's counsel  stated that even though it would
make  little  sense to have water  sprays on a machine without
having  them connected to  a waterline,   he believed the ambiguous
wording of the plan had caused the violation to be rated as
much  more  serious than it was.     In such circumstances,  the Sec-
retary's  counsel moved that  I modify the citation to a citation
written pursuant  to  section  104 (a)   of the Act and that the mod-
ified  citation  should be written without checking the block on
the  face  of  the citation indicating  that the violation was a
significant  and substantial violation   (Tr.   9-11).

I  believe that the Secretary's  counsel provided sufficient
reasons to  justify the grant of his motion that I modi^v ^^J"
tion  No.   2337388  from one  issued pursuant to section 104(d)  to
a citation issued pursuant to  section  104 (a).    The inspector
who wrote the citation did not consider the violation to have
been very serious because he evaluated the gravity of the viola-
tion  to be the  same as has previously been discussed above wnen
penalties of  $50 have been proposed by the Assessme^ <
for violations  in citations written pursuant to section

1355above   should enable the Assess-
